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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THEMATTEROF: )
)

PROPOSEDAMENDMENTS TO: ) R04-22
REGULATION PETROLEUMLEAKiNG ) (Rulemaking- UST)
UNDERGROUNDSTORAGETANKS )
35 ILL. ADM, CODE732 )

IN THE MATTER OF: )
)

PROPOSEDAMENDMENTS TO: ) R04-23
REGULATION PETROLEUMLEAKING ) (Rulemaking- UST)
UNDERGROUNDSTORAGETANKS ) Consolidated
35 ILL. ADM. CODE734 )

TESTIMONY OF CINDY S. DAVIS ON BEHALF OF THE PROFESSIONALSOF
ILLINOIS FORTHE PROTECTIONOFTHE ENVIRONMENT (“PIPE”), CSD

ENVIRONMENTAL AND HEARTLAND DRILLING

My nameis CindyS. Davis. I am a licensedProfessionalGeologistin Illinois and

I amthe soleownerofCSD EnvironmentalServices,Inc. andHeartlandDrilling &

RemediationInc.,both locatedin Springfield.

I amalsotheActing Chairpersonfor the BoardofDirectorsfor theProfessionals

in Illinois for ProtectionoftheEnvironment,referredto as“PIPE” PIPEis an

organizationofvariousbusinesseswho perfomiremedialclean-upsof underground

storagetanksitesas well asbusinesseswho provideservicesto the remediationprocess,

suchaslandfills, laboratories,etc.

I amalso a memberoftheConsultingEngineersCouncil ofIllinois (CECI) and

wasateammemberon the “Ad Hoc Work Group on LUST ReimbursementReform,”

This is thegroupthat theAgency, in theirtestimony,referredto asthe“CECI”

workgroup. Theworkgroupwas actuallycomprisedofmembersoftheCECI and the
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Illinois PetroleumMarketers(IPMA), an Illinois organizationcomprisedof ownersand

operatorsofbusinesseswhomarketarLd sell gasoline(primarily, gasstationand

conveniencestoreowners). The“Ad Hoc Group’s” purposewasto providesubstantive

inputto theTEPA for changesto theLUST program.

Sincethe filing ofthis rule proposal,PIPEhascontinued to work closelywith

representativesofIPMA, CECI, IPMA, Illinois Societyof ProfessionalEngineers(ISPE)

aridtheIllinois Associationof Laboratories,to coordinatethecommoninterestsofthe’

professionalcommunityregardingthisproposedrule. Wehavealsomet threetimes

with the Illinois EnvironmentalProtectionAgencyin an effort to narrowthe issuesbefore

theBoardin this rulemaking. Wehopeto continueto meetafterthesehearingsand,if

possible,presenttheBoardwith alternativelanguagethat might narrowourdispute.

I havebeenself-employedsince1992astheownerof CSDEnvironmental

Services,Inc. I formedHeartlandDrilling andRemediation,Inc. in 2002. Prior to

formingCSD Environmental,I wasemployedby theIllinois EnvironmentalProtection

Agencyfrom 1985 until 1992.From April of 1990 to Juneof 1992,I was employedin

the LUST Sectionas a Sub Unit Manager. I havethirteen(13) yearsof experiencein the

LUST field andnineteen(19) yearsin theenvironmentalfield. My experienceis unique

sinceI havebeenbotharegulatorwith the IEPA anda privateconsultantandownerofa

rernediationbusiness.While I workedat theAgency, I hiredmanyof theProject

Managersin theLUST section,manyofwhom arestill employedtoday, andI worked

with manyoftheAgencyrepresentativeswho havetestifiedin thisproceeding.I havean

appreciationfor theirjob of ensuringthat thosewho accessthe fund areseeking

reimbursementfor thereasonablecostofa protectiveclean-upbut, astheheadof a
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companywhohasperformedaboutasubstantialnumberof USTremediationsin this

state,I alsohavea specialunderstandingofthecostofwhat’s“reasonable.”

In Marchof2004,atthe requestofthe IPMA, I calleda meetingofthe IPMA

AssociateMembers,to discusstheIEPA’s proposedchangesto 35 Ill. Adm. Code,Part

732 and734. Thepurposeof ourmeeting was to gather information from theIPMA

AssociateMembersoftheirperceivedimpactto IPMA constituents,if theregulationsas

proposedwereadopted.ConsultantsandContractorsatthemeetingagreedthat we all

hadacommoncauseandgavebirth to theideaof eitherjoining an existingorganization

or creatinganeworganizationto formallyvoiceour concernsandissues. After several

meetings,thecreationofPIPEemergedandwasincorporatedas anot for profit

corporationin April of2004, PIPEwasformedto representtheProfessionalsin Illinois

whoprovide environmentalconsultingandlorremediationservices. Ourmemberfirms

conductor provideserviceson nearlyall oftheundergroundstoragetankcleanups

conductedin theStateof Illinois.

I haveseveralconcernsregardingtheproposedrulesofwhich I will testify to

today. BeforeI getinto thespecifics,I would like, though,to expressto theBoard our

appreciationfor the opportunityto beheardtoday. Also, while wehavedisagreements

with theAgencyaboutthespecificsof theserules,we sharethecommongoalofensuring

that theUndergroundStorageTankfund is availablefor thepurposefor which it was

created:thesafeandprotectiveremediationof Illinois sitesthathavebeencontaminated

by leakingundergroundstoragetanks. Our majordisagreementsresultfrom our

knowledgethat wecannotcontinueto performtheseremediationspursuantto the

conditionsfor reimbursementsetforth in theserules.
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Many ofthe ratesset forth in theproposedregulationsarebelowcurrent

market rates anddo not reflect industrystandardsin Illinois. TheAgency

developed their proposed rates from animproperstatisticalmethod,or, lack of

statisticalmethod,oftheir currentdatabase.The ratesare~ basedupona

representativesample.Further,manyoftheserateswereestablishedin an

internalratesheetthat, insteadofbeingadjustedupwardover thecourseof

yearsto accountfor inflation, wasin manycasesadjusteddownwardsin an

inappropriateandunfair approachto constrainingcosts. Forexample,the

ratesfor reimbursementfor professionalservicesthat theAgencywould find

“reasonable”hasactuallydecreasedoverthecourseof theyears,eventhough

everyoneknowsthat thehourlyor salariedcostofhumanservices(and

relatedhealthinsurance,medicare,worker’scompensation,etc.)hasrisen.

Further,theproposaldoesnot takeinto considerationthat hourlypersonnel

ratesaredeterminedby using astandardmethodof taking theemployees

direct wagesplus companycontributionsofFICA, medicareand

unemploymentmultipliedby a overhead andprofit multiplier to establishan

hourly rate. RSMeans,which PIPEproposedto theAgencyduring

discussionson theiremergencyruleproposal,usesthis concept. Wewould

askthat theBoardlook at themethodologycontainedin the following

industry publications,which arespecificallydesignedto establishreasonable

ratcsfor thecostsof environmentalremediation:RSMeansEnvironmental

CostHandlingOptionsand Solutions(ECHOS)“EnvironmentalRernediation

CostData— Unit Price,”
10

th Annual Edition, 2004,andECHOS
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“EnvironmentalRemediationCostData— Assemblies,”
10

th Annual Edition,

2004. In meetingwith theAgencyconcerningtheirdesireto promulgatea

rule on an emergencybasis,wewereableto successfullyassertthat theRS

Meansmethodologypresentsamethodfor establishingreasonableness.

2. SubpartH. Theratesproposedin SubpartH areproposedas“maximum

paymentamounts”. The IEPA proposedduring the“Ad Hoc Group”

meetings,theconceptoflump sum paymentsfor somereports,with the

understandingthat if the reportwascompletedfor lessthanthe lump sum the

consultantwould profit, if thereportwascompletedformore,theconsultant

would lose money. The IEPA referredto this as“win somelosesome.”

However,the proposed “maximum” payments in SubpartH areeitherbreak

evenor lose.

3. EPA’s ProposedRates. The IEPA implementedtheproposedratesin Subpart

H by distributing a.”ratesheet”to theirprojectmanagers.Wehavea unique

situalion,in that theIEPA actuallyimplementedthesameratesasare

proposedin SubpartH. The IEPA enforcedtheuseoftheseratesfor

approximatelyfourmonthsduringwhich consultantsand contractorsfound

their budgetsandsubsequentreimbursementclaimsreducedby any amount

overtheprice indicated on the “rate sheet”. During this time frame,

consultantsandcontractorslost significantamountsofrevenue.In addition,

someofour clientswronglyperceivedthatwewerepricegougingsincethe

TEPA did not wantto payourcurrentrates--- eventhoughmanyofthosevery
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rateshadbeenapprovedin thepastasreasonable.CSD with permissionof

theowner/operatorchallengedthe IEPA’s useof theratesheetin PCB 03-214

illinois AyersOil C’ompanyv. Illinois EnvironmentalProtectionAgency.The

Illinois Pollution Control Board ruled in favorof Ayers on April 1, 2004,

stating the use of a “rate sheet” wasimpropersincetheratesheetwasa rule

that was notpromulgated.

4. Theproposedrules do not definea “scopeof work” andtheAgency’s

proposaldoesnot takeinto considerationthe levelofwork deemednecessary

by aprofessionallicensedprofessionalengineeror licensedprofessional

geologist. TheAd Hoc GroupinformedtheAgencyalump sumpricecannot

be determinedwithout a cleardefinedscopeof work. Estimatingin the

consultingandcontractingfield is done following aspecificmethod. First, we

identify the tasksto completeajob(scopeofwork), second,we identify the

personnelneedto completethe task,and thirdly, thenumberof hoursneeded

for eachpersonnelrequiredpertask. Onceall of theseitems aredetermineda

costestimateto completethework canbeprepared.TheproposedSubpartH

doesnot definethescopeofwork requiredfor thoseitemswhich theyhave

assignedalump sumcost. Withouta cleardefinition of thework to be

completed,a lump sum pricecannotbe fairly determined. Also,sincetheAct

specificallyrequiresthat correctiveactionplansandbudgetsbe certifiedby a

licensedprofessionalengineeror licensedprofessionalgeologist,it is difficult

to acceptthat an agencyreviewerwho, in mostcases,doesnot havethis

technicalexpertise,is iii a positionofrejectingwhat thatprofessionalhas
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determined to be a reasonable number of borings to do a particular job — or a

reasonablenumberofhoursto do it. -

5. Requestsfor Paymentsfrom theUndergroundStorageTankFundarelimited

to atimeframeof every90 days.Currentlyundertheregulations,an ownersor

operatorcansubmitareimbursementrequeston thefollowing intervals:

• At theendofearlyaction(45 days)

• After approvalby theIEPA oftheSiteClassificationCompletionReport
ora Site InvestigatiOnReport; (greaterthan450workingdays)

• At approvalofa CorrectiveAction Plan(atleast90 to 120 days); and

• On a 90 daybasisafterIEPA approvalofa CorrectiveAction Plan(90
days).

Theproposedregulationsshouldberewrittento allow reimbursementrequests

to be submittedon a morefrequentbasis. It is my recommendationto allow

reimbursementrequestsasfbllows:

• At the endof earlyactio:n (45 days)

• Uponcompletionandsub~nittalofeachStageofSiteInvestigation—
(breakingtheSite Investigationinto stageswill allow moneyfrom the
fund to be paidto the owneroroperatorquicker).

• Upon IEPA approvalofaCorrectiveAction Plan;and

• Every 30 daysafter approvalof theCorrectiveAction Plan.

6. Thenegativecashflow in theUndergroundStorageTankfundhasnothingto

do with thefund beingovercharged.In responscto questioning-from the

Boardat the lasthearing,DougClay testifiedthatwhile thenumberof UST

incidentsis decliningon an annualbasis, thenumberofreimbursementdollars

is increasing.While that simplestatementmaybe true, it hasno relationship
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to theactualcostofremediation-- or thenumberofremediationscurrently

beingperformedandpcnding,in onestageor another.

Interesting,while we askedthe Agencyto presentinformationregardingthe

actualliability out there(remediationactuallybeingperformedandcosts

associatedwith what aspectsof thatremediation),theAgencydid not presentthat

information. Webelievethat theAgencyshouldbekeepingtrackof theliability

on thefund, aswell astheactualdollarsSpent.ThereareothersignIficantreasons

why thefundis currentlyunderstress.

• First, while thereareindeedfewerincidentsbeingreportedthe last few years

(628 in 2003;617 in 2002; 832in 2001),thecorrectiveactionworkthat is

currentlybeingperformedandyet to bereimbursed(in manycasesthemost

expensivepartoftheremediation)generallyinvolvessitesthat hadincidents

thatwerereportedin theyear2000andpreviously(1221 in 2000; 1729 in

1999; 1818 in 1998; 1279 in 1997). - -

• Second,whentherewasasignificantbalancein thefund,eventhoughthe

balancerepresented“committed”dollars(waitingfor Agencyapprovalsor

pendingtime framesfor submittalofreimbursementrequests),themoneywas

transferredout ofthe fund in an effort to balancethebudget.

• Third, thecostof doingbusiness,especiallyin Illinois, hasgoneup —not

down. Thatincludesthebusinessofperformingremediationsof leaking

undergroundstoragetanksites.

7. TheIEPA’s proposedStagedSite Investigationis tooprescriptivein regards

to placementofwells andlocationof soil samples.Eachsite is different and
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thecharacterizationof theextentofcontaminationmustbe tailoredto thesite.

TheIEPA shouldallow theProfessionalEngineerorGeologistto choosethe

placementofsoil borings/samplesandgroundwatermonitoringwellsbased

upontheirknowledgeofthesiteconditions.

8. TheUSTreimbursementprocedurewhich theAgencyusesto denyorapprove

(with modifications)plans,budgetsorreimbursementrequestsis seriously

flawed. Currently,theAgencyusesavariationofthepermitprocedure.The

projectmanagersendsaletterat the endof their 120 day reviewperiod (and

generallynot aday before)informing theowneror operatorof, generally,the

denial or reductionin thebudgetor reimbursementrequest. This letter

generallyrepresentsthefirst (andonly) communicationthat therequestorhas

with theAgency. TheAgencyprovidesverylittle detailasto what items were

reducedor why, but relieson thestatement,“exceedstheminimum

requirementoftheact.”

Theowneror operatorthenhasthreechoices,which theygenerally

makein consultationwith theconsultanttheyhavehired to remediatethe

property:

• Resubmit,literally guessingatwhat theproblemmight be (and triggering
awholenew 120 dayreviewperiod).

• Appealto theBoard, which necessitateshiring anattorneyai~dpresents
complicationsregardingproof, giventhat you’rc not surewhat thedenial
wasaboutin the first place— andyou cannotpresentany newinformation -
to theBoardbecauseyou haveto rely on the“record” theAgencyusedto
makeits decision(SeeTodd’sServiceStation);

• Acceptthedecisionarideat thelost cost.
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Thecurrentprocedurescausetwo problems1) theowner/operatoris never

allowedthe opportunityto provideadditionalinformationto theAgency

beforeafinal decisionis made;and2) theowner/operatormusthearthe legal

costsif he/sheis not in agreementwith theAgency’sdecision. In thecaseof

Illinois Ayersv. theIEPA, the legalfeeswerein excessof$40,000. The

owner/operatormustdecideif the reductionsmadeby theAgencyoutweigh

thecostofhiring an attorney. In manycases,theownerdoesn’tappealthe

reductionsdueto thecostsofa hiring an attorney. This results in a disruption

of thechecksandbalancessystemusedin ourgovernment.

PIPEsuggestedto the IEPA during discussionsheldaftertheEPA filed a

motion for EmergencyRulemaking,that theproceduresfor denialsor

approvalsbemodified. In their amendedemergencyrule proposal,the

Agency agreed andproposed to change the procedure to allow a draft denial

letterbe issuedto theowner/operatorallowing theowner/operatorto provide

additionalinformationorjustificatiori prior to a final decision.

PIPEsuggeststo theIPCBthat thesamelanguagebe incorporatedinto the

proposedregulations.As to the legal costs,theowner/operatormustincurto

bring an appealbeforethe IIPCB, PIPEsuggeststhatamediationorpossibly

an arbitrationstepbe introducedinto the regulationswhich will allow the

owner/operatorandthe IEPA an opportunityto resolvethe issuesprior to

coming before the Board.

9. Theproposedrulesunder732.855 and734.855allow anowneror operator

who incursunusualor extraordinaryexpensesthat exceedthepaymentsof
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SubpartH to requesttheAgency considertheexpenseson asitespecificbasis.

TheAgencyhastheauthorityto makethis decision.TheAgencyin their

testimonystated,theyfeel very few siteswill be evaluatedundertherule.

PIPE disagreeswith theAgency,especiallywhentheAgencyfailed to list the

scopeofwork requiredfor eachlump sumtask,nordid theydefinea“typical

site” in the regulations.PIPEsuggestsadefinitionof an “atypical” sitebe

identifiedin theproposednile. The Ad Hoc GroupprovidedtheAgencywith

an“atypical siteform”, ora changeorderform persayto beusedwhenthe

consultantdeterminestheconditionsat thesite warrantextra expenses. PIPE

also suggests a peerreviewcommitteebe formedwith designatedAgency

LUST supervisorsandat leasttwo memberswho arenotAgencyemployees

with a backgroundin engineeringorconsultingor contractingandhave

experiencein determiningreasonablenessof costs. In theoriginal discussions

regardingtheUST fund, I understandthatsuch acostcontainmentpanelwas

contemplated.WhentheAgencywasaskedby ISPEatthe lasthearinghow

the reimbursementdollarsof the fund aredistributed,theAgencyindictedthat

(beyondthe final amount)theydo not keeptrackofhow reimbursement

dollarsaredistributed. Webelievethat theyshould. Wehaveindicatedto

the Agency the importance ofdeveloping a database wheretheycould

monitor the cost of the various different projects related to IJST site

reniediation anddevelop a proper methodology for determining the

reasonableness of that cost. Insteadoftelling us (or theBoard)how

reimbursementdollars have been spentfor the lastseveralyears,theAgency -
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has focused on giving theBoardold information,andselectednon-

representativesites,in support of this proposal. Wesuggest that we aremore

informedon thecostsofremediatingUST sitesin Illinois andweurgethe

Boardto listen - without falling victim to theAgency’sfingerpointing. We

arenot thecause,but we certainlyhopeto be partofthesolution.-

Thankyou.
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RECEIVEDCLERK’S OFFICEBEFORE THE ILLINOIS POLLUTION CONTROL BOARDJUN 07200k

INTHEMATTEROF: ) STATE0~9~d

) pollutIon ControlPROPOSEDAMENDMENTSTO: ) R04-22REGULATIONPETROLEUMLEAKING ) (Rulemaking- UST)UNDERGROUNDSTORAGETANKS )
35 ILL. ADM. CODE 732 )

IN THE MATTER OF: )
)

PROPOSEDAMENDMENTS TO: ) R04-23
REGULATIONPETROLEUMLEAKING ) (Rulemaking- UST)
UNDERGROUNDSTORAGETANKS ) Consolidated
35 ILL. ADM. CODE734 )

PIPETESTIMONY OFBARRY F. SINK, P.E.,REGARDINGTHE
ENVIRONMENTAL PTOECTTONAGENCY’S PROPOSALTOAMEND

35 ILL. ADM. CODE732AND 35 ILL. ADM. CODE734

My name is Barry Sink. I am a ProfessionalEngineer for United Science

Industries,Inc. locatedin Woodlawii, Illinois. I havebeenat UnitedScienceIndustries,

Inc. sinceApril of2002. Prior employmentincludes20 yearsasaProjectEngineerin the

mining industry with Old Ben Coal Companyin Franklin County, Illinois and 5 years

experience as a Project Engineer in the cement industrywith LafargeCorporation,Joppa-

Plant in GrandChain, Illinois. I receiveda B.S. degree in Mining Engineering in 1977

from theUniversityof Missouri-Rolla. I havebeena LicensedProfessionalEngineerin -

the Stateof Illinois since1980.

Section 734.135(d) of Subpart A of Part 734 requires all plan, budgets,and

repoits submittedto contain the following certification from a LicensedProfessional

Engineeror LicensedProfessionalGeologist:
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I certif~iunderpenaltyof law that all activities that are the subjectof this plan,
budget,or report wereconductedundermy supervisionor were conductedunder
the supervision of another Licensed Professional Engineer or Licensed
ProfessionalGeologistandreviewedby me; that this plan,budgetor reportandall
attachmentswere preparedunder my supervision; that, to the best of my
knowledgeand belief, the work describedin the plan, or budget,or report has
beencompletedin accordance with the EnvironmentalProtectionAct [415 ILCS
5], 35 111. Adm. Code734, and generally acceptedengineeringpractices or
principlesofprofessionalgeology; and that the informationpresentedis accurate
andcomplete. I amawarethat therearesignificantpenaltiesfor submittingfalse
statementsor representationsto theAgency, including but not limited to fines,
imprisonment, or both as provided in Section44 and57.17of the Environmental
ProtectionAct [415 ILCXS 5/44 and57.17].

It is the LicensedProfessionalEngineer’sduty to embracethe Engineer’sCreedandto

work diligently under the Code of Ethics for Engineers. The above certification

acknowledges that members of the Profession are expected to exhibit the highest

standards of h6nesty and integrity. Licensed Professionals should hold paramountthe

safety,health and welfare of the public, avoid deceptiveacts, and conductthemselves

honorably,responsibly,ethically, andlawfully so asto enhancethehonor,reputationand

usefulnessoftheprofession.As a LicensedProfessionalEngineerin theStateofIllinois,

I do my bestto upholdthe integrity oftheProfession,act for eachemployeror client as a

faithful agentor trustee,and abideby the applicablelaws and standardsof theStateof

Illinois. That is not an easytask;-howeverit is an honorableand worthy standardand

goal.

It is my testimonythat SubpartH: Maximum PaymentAmounts;Section734.845

Professional Consulting Services will makethe ethicalProfessiOnalhesitantto perform

professionalservicesassociatedwith LUST projects. TheSubpartH maximumpayment

amountsforce the ProfessionalEngineer and/or ProfessionalGeologist to carefully

evaluate the financial ability of the owner/operator to pay professionalfeeswhich exceed

2
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the “one time lump sum” reimbursement. Only then can the professionalprovide

professionalservicesdesignedto protect the safety,health and welfare of the public.

Professionalsare“normal” membersof societywho havefamilies to supportand lives to

live. The one time lump sum payment approachfor reimbursementof professional

services associated with the preparation and submittal of plans, reports, andbudgetsis an

over~simplificationof theprofessionalprocessassociatedwith theremediationof LUST

sites. TheAgency’s assumptionsassociatedwith this “lump sum approach”suggestthe

followi rig:

• That the processof remediationis strictly a “cook book” process. That each

LUST site is “typical” in nature and can be easily matchedto a remediation

strategythat is 100% effectivewhenobtainingremediationobjectives. All the

professionalhasto do is “plug andchug”.

• That each owner/operatoris “typical” with the samepersonality, goals, and

objectives for every LUST property. That an owner/operator is relatively

“detached” from the rernediationprocessand that communicationbetweenthe

Professionaland owner/operatoris an “insignificant” cost factor. That the

professionalguidancefor an individual owner/operatorwho ownsoneLUST site

in a rural setting is the same as for the corporationwho owns multiple LUST

sites.

• That the extent andthemagnitudeof theassociatedcontaminationdo not affect

the amount of work required to develop a remediation strategywith the

owner/operatorand then to design the plans. That the professionaleffort takes
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exactlythe sameeffort no matterthe sizeoftheproperty,sizeandmagnitudeof

theassociatedplume,numberofoffsite properties,or sitespecificcomplexities.

• That environmentalremediationdesign is a perfect science in which the end

result of each correctiveaction activity proposedand approvedin aplan will

perform as intended, always meeting the stringent objectives necessaryfor

closure. The assumptionis that an amendedplan should neverbe necessaryto

meettheobjectiveandsatisfythegoalsoftheowner/operator.

• The assumptionis that the site investigation based upon the site specific

information provided by the owner/operator; the FOIA information, the

intermittently spacedsoil borehole logs, the monitoring wells, and modeling

provides a “perfect” pictureof theLUST site. The assumptionis that analytical

resultsfrom the closuresamplescollectedduring CorrectiveAction phaseare

always consistentwith the site investigation and that they neverprovide any

“new data” which could affect the remediationplan. Unknowntanks, utilities,

geologicconditions are never discoveredduring thereinediationprocess. The

site investigation provides an accuraterepresentationof the LUST site for the

professional.

• That eachowner/operator,offsite propertyowner, municipality, and highway

authority readily embracesthe tools of TACOto raise the remediation objective.

• That the languageand potential financial liabilities dictated by IDOT within a

Highway Authority Agreement areacceptableto an owner/operator.

• That the geology of each site is always “typical” andeasilyinterpreted.

4
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• That the location of the LUST site is not a significant factor in the cost of

professional services. That the cost for professionaldesign for a LUST site in

downtownChicagois identical to a LUST rural site locatedon the banksof the

MississippiRiver.

The assumptionsassociatedwith the “one size fits all” lump sum approach to

professionalservices,as proposedby the Agency in SubpartH, placesany Licensed

Professional of integrity in a serious dilemma. The options for the Licensed Professional

are limited:

• Accept a contract to provide professional servicesonly after evaluating the

financial condition of the owner/operator. Perform the professionalservices

necessaryin an ethical and responsiblemannerpassingon any fees that exceed

theAgency“lump sum” to the owner/operator.

• Performthe professionalservicesin a responsiblemanneranddonatethe excess

feeswhich are not reimbursableto the owner/operatoras a gift. Don’t worry

aboutmakinga profit, feedingthe family, orpayingthebills.

• Limit the hoursdedicatedto aLUST site, hopefor the best,andbe preparedto

terminateprofessionalserviceswhenthe owner/operator’smoneyrunsout.

• Getout of theLUST businessall togetherandleaveit for thoseof lessintegrity.

The unacceptableoptions forthe LicensedProfessionalare:

• Coerce the owner/operatorwho has limited financial resourcesto accept

institutional controls in order to savemoney,laying asidethe real desireof the

owner/operator,the future use of the property, the environment, and public

safety.
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• Use deceptive practices in order to make a profit.

The testimonygivenby Mr. Harry Chappelthat the sizeof theLUST site hasno

effect upon the”Scopeof ProfessionalServices”is not trueand exemplifiesthefailure of

the lump sum fees proposedin SubpartH to provide the equitablereimbursementfor

ProfessionalServices.

I would also like to offer testimony concerningengineeredbarriers. Section

742.200(Definitions) ofSubpartB (General)ofPart742 (Tiered Approach to Corrective

Action Objectives)definesan engineeredbarrierasfollows:.

“EngineeredBarrier” means a. barrier designedor verified using engineering

practicesthat limits exposureto or controls migration of the contaminantsof

concern.

This definition is very clear that any barrierutilized to protect the huniari health and

environmentby preventingthecompletionof an appropriateexposurepathwaymust be

“designedor verified using engineeringpractices”. The utilization of an engineered

barrier asprovidedwithin TACO is an important tool to owner/operatorswho seekto

effectively remediate their LUST site.

Section 742.1100 (EngineeredBarriers)(d) and (e) of Subpart K (Engineered

Barriers) of Part 742 (Tiered Approachto CorrectiveAction Objectives) requiresthe

effectivemaintenanceof an engineeredbarrieras follows:

d) Any no further remediation determination based upon the use of

engineered barriers shall require effective maintenance of the engineered

barrier. The maintenancerequirements shall be included in an

6
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institutional control under Subpart J. This institutional control shall

addressprovisions for temporarybreachesof the barrierby requiring the

following if intrusive constructionwork is to be performedin which the

engineeredbarrieris to be temporarilybreached:

1) The construction workers shall be notified by the site

owner/operatorin advanceofintrusiveactivities. Suchnotification

shall enumeratethe contaminant of concern knownto be present;

and

2) The site owner/operatorshall require construction workers to

implement protective measuresconsistentwith good industrial -

hygiene practice.

e) Failure to maintain an engineered barrier in accordance with that no

further remediationdeterminationshall be groundsfor voidanceof the

determinationand the instrumentmemorializingthe Agency’s no further

remediationdetermination.

Section734.630 (Ineligible CorrectiveAction Costs)(tO of SubpartF (Payment

From theFund)of Part 734 limits eligible costs associated with and engineered barrieras

stated:

“Costs associatedwith the installation of concrete, asphalt, or paving as an

engineeredbarrier to the extent theyexceedthe cost of installing an engineered

barrierconstructedof asphaltfour inchesin depth. This subsectiondoesnot apply

if the concrete, asphalt,or paving being used as an engineeredbarrier was

replaced pursuantto Section 734..625(a)(16)of this part.”
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It seemspossiblethat this reimbursementrulewas draftedby individuals associatedwith

the asphaltindustry. The engineeringcharacteristicsof asphaltand concreteare not

identical. Sitespecificconditionsdictatethe designof engineeredbarriersincluding the

constructionmaterials. This reimbursementrule will limit theutilization of engineered-

barriersas a rernediationtool basedupon the owner/operatorsout-of-pocketexpenses

associatedwith a properly designedengineeredbarrier. - The constructionmaterial and

thicknessof an engineeredbarrierare determined by thepropertyuse,traffic conditions,

andmaintenanceissuesassociatedwith theengineeredbarrier. An engineeredbarrierfor

a LUST site which will seeonly pedestriantraffic will be designedto handlepedestrian

traffic. An engineered barrier for a LUST site at commercial property which will see

passenger car traffic will be designedto handlethewheel loadingof the passenger car.

An engineeredbarrier for a LUST site at a propertywhich will seesemi trailer traffic

must be designed to handle thewheel loadingof aloadedsemitrailer. Otherfactorsto

be considered include the type of heavy equipment utilized to unload a semi trailer and

the long termdurability/maintenancecostfor theengineeredbarrier. Thebarriermustbe

designedto meetthesitespecificconditions.

Section 734.840(Replacementof Concrete,Asphalt, or Paving....)(a) of Subpart

H (Maximum PaymentAmounts) limits the maximum payment for four inches of

concreted, asphalt, or paving to $ 2.18 per square foot. Owner/Operators who would like

to consideran engineeredbarrierat manysiteswill havetwo options:

• Pay any additional engineeredbarrier costs over $2.18 per squarefoot out of

pocket. (The cost a 6” thick concreteengineeredbarrier for an industrial site in

Southern Illinois is reasonable at $4.18 per squarefoot, of which only $2.18 per

8
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squarefoot would be eligible fur reimbursement.Thetotal cost a typical 30’ X

50’ barrierwouldbe $6,270.The reimbursablecostwould be $3,720andthe out

of pocket expense to theowner/operatorfor would be $3,000.)

• Choose an alternative method of remediationwhich will be eligible for full

reimbursementeven thought it may be much more costly to implement.

(Utilization of conventionaltechnologyfor excavation,disposal,and backfill of

the same30’ X 50’ areato adepthof 10 feetwould be $115,500. The costwould

be 100%reimbursablewith no out ofpocketexpenseto theowner/operator.

My testimonyis that themaximumpaymentforreimbursementof engineeredbarriers

will limit theutilization ofTACO by o’c~rner/operatorsandwill resultin poorstewardship

of theLUST fund. The“cookie cutter” approachto reimbursementfor engineered

barriersasproposedby theAgencyis not consistentwith the definition ofan -

“engineered”barrierwhich is to be designed to be protective of humanhealthandthe

environment.TheAgencyhasfalselyassumedthat fourinchesof asphaltwill always

provideaproperlyengineeredbarrier.

Thankyou.
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THEMATTEROF

)
PROPOSEDAMENDMENTS TO: ) R04-2•2
REGULATIONPETROLEUMLEAKiNG ) (Rulemaking - UST)
UNDERGROUNDSTORAGETANKS )

35 ILL. ADM. CODE732 ) -

IN THE MATTER OF: )

)
PROPOSEDAMENDMENTS TO: ) R04-23
REGULATIONPETROLEUMLEAKING ) (Rulemaking - UST)
UNDERGROUNDSTORAGETANKS ) Consolidated
35 ILL. ADM. CODE734 )

PIPETESTIMONY OF ROBERTJ. PULFREYIN OPPOSITIONTOTHE
ENVIRONMENTAL PTOECTIONAGENCY’S PROPOSALTO AMEND 35 ILL.

ADM. CODE732 A~5 ILL. ADM. CODE734

My nameis Robert J. Puifrey. I am a Geologistby professionand have been

employedas suchfor almost thirty years graduatingwith a B.S. in Geologyfrom St.

Joseph’sCollegein, iN andan M.S. in Geologyin 1971 from OklahomaStateUniversity

OK. I amcurrentlyaSeniorProjectManagerfor United ScienceIndustries,Inc. having

beeninvolved in theenvironmentalinvestigation and remediationfield for fifteen years.

Three of the fifteen years was given to public service as a Hydrologist for USEPA

Region IV in the RCRA Branch. In yearsprior to USEPA, I was also employed as a

geologist for the Department of Interior, both Bureau of Land Management and US

Geological Survey. - I state this for the reasonthat I havefirsthand knowledgeof what

responsibility a public agency has and how the public sector system is supposed to work.

The entire authority and function of a public agency is givenby legislation, i.e.,

by law and, in this particular case, the Statutory Authority of ProtectionofHumanHealth

- in o
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and the Environment. All rules, regulations,policies, guidelines, either proposedor

promulgated arc to be for the benefit of the public health and the environment. These

rules, regulations,policies,andguidelinesarealso to providea standardso that both the

regulated community and regulating authority have a basison which to proceed. When

thesestandardsarenot followed by either community,chaosand confusion result. For

instance,requiring a budgetfor freeproductremoval whenthe currentrules clearly do

not require such brings confusion between the two parties because two different standards

arebeing followed. Often times, the only resolutionis through thefiling of an appeal.

There is a process for Administrative Rule Making andit mustbe followed. Usurpingthe

rule-makingprocess by enforcing or applying rules or regulationor standardsbeforethey

are publishedor promulgated will, and has caused a rift betweenthe regulatingand

regulated communitiesgiven the application of two different standards.In additjon, asa

public agency,therehasto be free andopendisclosureof what standards the Agency is

following. The regulated community has a right to know, Nothing is to be kept secret. It

gocs with thefunctionof beinga “public agency”. It galls me as a formerpublic servant

to see the system ignored or misused.

Having said that, I turn next to addressthe Agency’s SubpartH proposedbasisfor

drilling rates. Having been in mining exploration for approximately fourteen years and

the enviromriental field for fifteen years, I have contracted and supervised most types of

drilling and am familiar with the basis of what drillers charge. The basis on which

drillers charge is highly dependent on the type of lithologies that are encountered andthe

type of drilling employed. The cost of drilling unconsolidated materials will be one cost

versus the cost of drilling bedrock due to the type of material involved and the type of
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drilling method required. So too is the type of unconsolidated material, for instance,

drilling in a silty sand is far different -than in highly variablematerialsof clay, silt and

sand and mixtures thereof, This if often the case in Illinois where glacial till is

predominant with thick clay layers interspersedwith somesand,possibly gravels,and

silty clay. To compare drilling rates from the State of Texas, Colorado, Oklahoma, and

Arizona with their predominantly uniform lithologies of sand and silt is not at all

comparable to Illinois. Drilling rates from the States of Indiana, Ohio and Michigan are

much more comparable because of the riresence of glacial till.

I now turn to addressan issue of primary importance,i.e., protectionof human

healthand the environment. Whether a regulatoror an environmentalconsultant,the

protectionofhumanhealthandtheenvironmentis ourpurposeandour functionby what

we do. As a formerregulator,I cansafelysay that theprimarystatutoryauthorityof the

Environmental Protection Agency is for the protection of human health and the

environment. Somehow,along the way, this has beenreplacedby protection of the

LUST fund which has taken precedenceover protection of human health and the

environment. - What I see as a former regulator, and currently as an environmental

consultant,is thescopeofprojectsnow driven by monetaryfactors rather thanprotection

of humanhealthand the environment. In my professionalopinion, the Agency lately

seemsto be “minoring on themajorpointsand majoringon theminor points.” Takefor

instance, on a number of projects that I am managingwhich includes sites with

significant levels of soil contamination, the Agency has rejectedseveralCorrective

Action Planson minor points ratherthan conditional approvalwhile ignoring the high

levels of soil contaminationthat needto be removedby excavation. In threeseparate
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incidents, thesesites over time developedfree product during the time of Agency

indecisionandrejectiontherebymaking a badsituationworse.

I alsowould like to remindtheAgencyof thetime in 1998-99whenthe

SuperfimdDivision ofUSEPAwasbroughtbeforeCongressto be chastisedin “studying

theproblemto death”ratherthangettingtheCERCLA sitescleanedup. As an

environmentalconsultant,I haveafiduciaryresponsibilityofprotectionof humanhealth

and theenvironmentwith the addedresponsibilityofrecommendingusing themost

feasiblemethod(s)availableat areasonablecostdependinguponthesiteconditionsand

thepreferenceof thetankandpropertyowner.

Thankyou.
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- RECEWVEDCLEF~K’SOFFICE

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD JUN 072004 -

[N THEMATTEROF: )

PROPOSEDAMENDMENTS TO: ) R04-22
REGULATIONPETROLEUMLEAKING ) (Rulemaking- UST)
UNDERGROUNDSTORAGETANKS )

35 ILL. ADM. CODE732 )

iN THE MATTER OF: - - )

)
PROPOSEDAMENDMENTS TO: ) R04-23
REGULATION PETROLEUMLEAKING ) (Rulemaking- UST)
UTNDERGROTJNDSTORAGETANKS ) Consolidated -

- 35 ILL. ADM. CODE734 ) -

PIPETESTIMONY OF JOSEPHM. KELLY, P.E. REGARDINGTHE
ENVIRONMENTALPTOECTIONAGENCY’SPROPOSALTOAMEND 35 ILL.

ADM. CODE732 AND35 ILL. ADM. CODE734

My name is Joseph M. Kelly. I am a licensed Professional Engineer (PE) in

Illinois and have been licensed since 1984 as a civil engineer. I am the Vice President of

Engineering for EcoDigital Development Group, LLC (EDG) and the Senior Professional

Engineer for United Science Industries, Inc. (USI). I have been involved in engineering

for twenty-fouryears and havebeenworking strictly in the environmentalindustrysince

1991.

I havebeenemployedby USI since 1994whereuponI was hired as a certifying

PB and Project Manager. I had prior involvement in site investigation, sampling,

remediation, closure, and otherapplicable environmental andengineeringexperience.At

that time USI was working on a numberof LUST projectsunder the guidanceof the

Illinois Environmental Protection Agency, Bureau of Land, LUST Section (Agency). 35

[AC 732 was in theprocessof being implementedandmost, if not all, of the projects

Were under 35 [AC 731. Both USI and the Agency were smaller and worked well
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together to resolve technical issues. Because USI worked to only performwork that was

approved or in coordination with Agency guidance, USI was very successfulin obtaining

reimbursement for their clients and built a reputationthey built on. At that time the

Agency was very consistent in its approachandhow they wanted to review technical and

fiscal data and information.

Over the past several years USI has tried to work with the Agency and follow the

policies and procedures outlined in the regulations as well as the Agency’s interpretation

of those regulations. Up until about2001,USI and the Agency seemed to work well in

conjunction while trying to investigate, rernediate and close a number of client’s LUST

sites. For approximately the last three years the Agency has takena different stance and

has begun to shift its focus. Before 35 [AC 742 (TACO), the focus seemed to be to clean

up the environment, including all soil and groundwater contamination, until protection of

human healthand the environment was assured. TACOallowed for a more site-specific

approachandhelpedto allow closureof sites where contaminationremained,but there

was not an apparent threat of human exposure. This allowed for what many considered a

more commonsense or middle of the road approach. Unfortunately, the focus now seems

to have shifted. The “protection of the Fund” outweighs protection of humanhealthand

the environment. The pendulum has swungfar to onesidewith no consideration of the

owner/operator’s concerns and liability. The Agency would prefer everyone“TACO

out” to save theFund regardless if the landowner wants a clean site. In many instances

engineered barriers and institutional controls do not provide an owner/operator

opportunities for economic development. If we want to turn all LUST sites into parking

lots, then this approach would work across the state.
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I know of no one who advocatesabusing the LUST fund for chargesnot

performed or over pricedrates or other abuses,at least within our organization. Yet,

there are evidently finns, according to the Agency, who are not ethical in the

performanceof or at leasthow theychargefor their -work. So, theAgencydecidedto

initiate ratereductionsin 2001, eventhoughtheserateshadbeenpreviouslyreimbursed

andconsideredreasonable.The reduclionsweremaderetroactiveregardlessofwhenthe

work was performed. Also, there was no warning or documentsighting a changein

Agency policy. As a result, consulting and engineering firms andcontractorswereforced

to decideif theywould reduceratesor allow clientsto pay for currentratesandmakeup

the difference.

TheAgencydecidedto enforceevenmoredrasticcuts in ratesandscopesofwork

that they considered “reasonable” for purposesof reimbursement in the last threeyears.

Personnelcuts and cuts in other areasof a budgethavebeennoted with increasing

frequency. Scopesof work in light of technicalrequirementsareevenin question. The

Agencyhas cited that costsare “unreasonable”with no provisionfor explanationor the

detail that might explain the budgeted costs on existing Agency budget forms. Additional

information and explanationsof what it takes to do the work often falls on deafears.

EventhoughtheAgencysays“we’re not theconsultants”the plansandbudgetsareoften

modified or rejected based on what they deemas acceptable. Acceptability is based more

on what it will costratherthanwhat is deemednecessarybasedon documentedpractices

and logical courses of action based on engineering principals and common sense. Once

again, firms are facedwith thedecisionto take it or passon the reduc-ed reimbursement

and allow clients to makeup thedifference.
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USI works with the Agency to resolve technical issuesdespiteinconsistencies

within the Agency. Denials or rejectionson the
119

th day, requests for extensions or

moreinformation,modified budgetsfor worked needed to completetheprojectandother

obstaclesoften require us to perfonn additional work and amendbudgets for extra

personnelhours in order to comply with Agency requests. Therefore,appealsto the

Illinois Pollution ControlBoard(IPCB) arefor budgetamountsandnot technicalissues.

DuringtheMarch 15, 2004hearingbeforethe IPCB andothers,theAgencystated

that thereis a lot of time reviewingbudgetsand reimbursement.They also statedthat

•“the majority ofplansandreport denials,amendmentsto plansandreportssubmittedby

consultantsandappealedbefore the IPCB arerelatedto budgetandreimbursementissues

as opposed to technical issues.” USI works throughthetechnicalissueswith theAgency

only to havebudgetscut, modified or deniedor amendedbudgetsdeniedafter supplying

additional information for technical approval. This is partially due to changesin whatthe

Agency deems as appropriate technical information, especially with alternative

technologyand alsodueto differencesin Agencyreviewers. So, thetechnicalissuesget

resolved only to have cuts in budgets after cost estimates were increased dealing with re-

suhinittalsafterrejectionson the 119thdayor requestsfor moreinformation.

On March iS, 2004during the hearingbefore theIPCB, the Agency stated that

“more andmoreadministrativetime is beingspent,not on theoversightofLUST cleanup

activities, but on theoversightof budgetapprovals.” This is becausetheyhavedecided

to dictate to consultantsand other finns what is “reasonable”. Yet, based on their

testimony, their evaluationanddecisionsare basedon review of documentsand not on

actual experience. The Agency stated,“About a year ago we beganthe processof
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developinganew system.. .“ This systemseeksto try and fit all LUST projects into a

moldin which “one sizefits all.”

TheAgencyadmittedduring thehearingcited above,that the ratestheyusedfor

the proposed rules were developed in-house. Yet, thereis no provision for variation.

- AssumingUSI rates are in the data set, it would seemthoserates,being previously

reimbursed,assumingtheyhavenot changed,would nowbe “reasonable”.

TheAgency has also admittedthat thereis no list or specific work breakdown

structurein order to createconsistency.Yet, USI proposedsuchastructureover a year

ago and this was ignored. The breakdownwas basedon phases,tasksand subtasksso

that theAgencycould collectconsistentdataandforceconsultantsand othersto fill out

budgets andbilling packages the same way and takeout theguesswork. TheAgencyhas

stated before that everyone charges differently and it is hard, if not impossible, for them

to make comparisons. USI personnel cuts have many times been due to the fact the

Agencyis not usedto seeingconsultingandcontractingman-hourslistedwithin the same

budget. So, for Site Classificationor CorrectiveAction, largecuts were madeby the

Agency that USI considered as inappropriate and unsubstantiated. As a result, appeals

get filed.

TheAgency also stated‘~ButI would saythenumbersthat we’re approving for

reimbursement and budgets and reimbursementpackagesare consistent with the

proposedrules.” I think this is becausethe ratesheettheyhavebeenusing over thepast

several years consists of the same dollar amounts pm-oposed in Subpart H. If

owner/operatorscanonly get specificamountsfor personnel,unit ratesfor drilling or soil

remediatjon,equipmentrates,and other costs,approvedin budgetssetby theAgency,it
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only makessensethat reimbursementpackageswill be at or below thebudgetamounts.

If the budgets and reimbursement packages arebeingdictatedby theAgencyinternalrate

sheetor guidancedocuments,the logical conclusionis that thenumberswouldmatchthe

proposed rules that use the same comparative documents. They havebeenin essence •

fbrcing thedatafor the lastthreeyearsto fit theirmodel, It shouldbe notedthat thecosts

being approved are in line with what is being proposed,it doesnot mentionhow the

proposedratesarein line with what hasactuallybeensubmittedby owner/operatorsand

cut.

Onepersonin attendance,aswritten in the hearing transcripts, statedthat theydid

not understandhow all o.f the informationcollectedwas applied, reimbursedandthenin

April 2002 everythingchanges. I agreeit appearsas statedabovethat theAgency has

changedin its perceivedrole in the regulatoryprocess. Making sure costs that are

submittedfor reimbursement.are reasonableand necessaryis good, but collecting raw

dataand thenderivinga one-sizefits all lump sum paymentschedulewithout notingwhat

is in thescopeof work is detrimental.

The Agencystatedin theproceedingsmorethanoncethat theyrelied on 15 years

of experienceand review of budgetsandreimbursementprocesses of invoices, etc. It

seemsthat Agency is dictating what is reasonableand necessarywithout taking into

considerationtheowner/operator,consultantor ProfessionalEngineercertifications.

TheAgencycontinuesto statethat there are abuses or attempted abuses, so the

Agency wants the Board to adopt Subpart H. Drastic changesin how costs ar~

reimbui-sedservesto punish an entire industry instead of singling out those who have

committedthe infractions. TheAgency in its reviewof costsandwhat is reasonablehas
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beenplaying consultantandrequestsmoreinformation,which requiresmoreplans,more

reviews,morebudgets,morepersonneltime, moretime, etc. TheAgencyon morethan

one occasion has requested more work without adequate compensation or budget

approval.

The Agency has contended that the IPCB hasupheldtheproposedrates, Then,

the testimonychangedto statethat theywereunsureif any of therateshadbeenupheld.

Basedon the Illinois Ayersdecision,I don’t think theirrateswould he upheld.

The Agency has stated that there is nothing preventing owner/operators from

proceedingwith siteinvestigationwork withoutapprovedbudgets. In reality, most, if not

all, of the LUST siteswill not proceedwithout-an approvedbudget. Yet, the way the

proposedrulesread,if you did not plan for everycontingency,andyou haveto submit a

revisedplanandbudgetit will not getreimbursed.

The Agency has stated that there are no standard rates, methodology and

submittals. Yet, this doesnot take in-to considerationthat eachsite is different; each

owner/operator may be using a turn-key firm or a consultant that puts together various

subcontractorsto completethe work. There are, therefore, many variables and cost

considerations. It seems the Agei~cylooks at the money first and then decides if the

scopeof work is adequate.Thewaythecurrentregulationsarewritten, suchas,732.505

(a) the full technicalreview “shall consistof a detailedreviewofthestepsproposedor

completedto accomplishthe goalsoftheplan and to achievecompliancewith the Act

and regulations. Itemsto be reviewed,if applicable,shall include, but not be limited to,

numberandplacementof wells andborings, nun-iherand typesofsamplesandanalysis,

resultsofsampleanalysis,andprotocols to hejbllowedin making-determinations. ~
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overall goalofthe technicalreview(orplansshallbe to determineif’the plan is sufficient

to satisfi the requirements of the Act and regulations and has been prepared in

accordancewith generally acceptedengineei-ingpractices. The overall goal of the

technicalreviewfor reportsshall be to determine~ftheplan hasbeenfully implemented

in accordancewith generally acceptedengineeringpractices, ~f the conclusionsare

consistent with the information obtained while implementingthe plan, and ~f the

- requirementsof’ the Act and regulationshave been satisfied.” The technical review

should be based on its ownmerits. Then the financial review looks to determineif the

costsassociatedwith theteclmicalplanarein line.

Based on 732.505 (c), “A flulifinancial reviewshallconsistofa detailedreviewof

the costsassociatedwith eachelementnecessaryto accomplishthegoalsofthe plan as

requiredpursuantto the Act and regulations. Itemsto be reviewedshall include, but not

he limited to, costsassociatedwith anymaterials1activities or servicesthat are included

in the budget.plan. Theoverall goal of the financial reviewshall be to assurethat costs

associatedwith materials,activitiesand servicesshall be reasonable,shallbe consistent

-with the associatedtechnicalplan, shall be incurred in the performanceof corrective

action activities, andshall not be usedfor correctiveaction activitiesin excessof those

necessaryto meetthe i-ninimum requirementsof theAct and regulations.” It seemsthat

financial review is trying to figure out how to cut out costs or reduce rates- below some

ceilingtheAgencyhassetstatewide. If thebudgetneedsto be reduced,thenthe scope

of work is reducedor cuts are madeleaving the plan intactbut not enoughmoneyto

perform thework. So, thecontractoris facedwith notifying theowner/operatorthat the

proposedwork cannotbe completedasbudgeted.
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Another area I would like to addressis conversionratesfor excavatedsoil and

backfill. The Agency states that the conversion factor should be 1.5 tons percubic yard

although it may be closer to 1.2 or less. A higher conversion factor decreases the yardage

they will reimburse. According to the Civil Engineers Handbook (1983, page 7-77) soils

vary between 1.15 (loose) to over 1.6 (compacted)tons/ cu yd. Yet, the loose

(excavated) sands, clays, silts, silty clay, etc. vary-between 1.15 to 1.2 tons/ cu yd. This

results in a 24%to 30%reduction in the volume that should be paid for. Soils arelessin

weight due to excavated yardage not compacted. Therefore, if an owner/operator uses

the actualweightof soil disposedat a landfill from scalesthat indicatetheweight in tons,

they can-convert to yards. The conversionfactor the Agency prescribesis closer to

compacted soils and not excavatedsoils. Thereis no bulk density soil numbers from

across the state.

The swell factor the Agency prescribes is 5% which is below what is typical in

calculating soil volume due to expansion after excavation. Generally accepted

engineeringpracticesdictatethat 15% to 20%is morecommon. Besides, theswell factor

is being usedto calculatea budgetvolume. It is better to slightly over estimatesoil

volume so that an amendedbudgetdoes not have to be submittedif the volume is

underestimated. The other use of swell factormight beused to convert the “loose” soil

volume,calculatedfrom theweightconversionfactor,to computea compactedvolume to

compareto theexcavationdimensions,

During the hearingon March 15, 2004the topic of samplenumber,samplesetand

other statisticsterminologywas discussed. EPA SW-846was cited as a reference for

statistical analysis. Despitethe fact that the documentrefers to accuratelycollecting
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samples for chemical analysis, the need for a representative numberof samples,sample

accuracy and precision are still the same. Quotingfrom SW-846,“Statistical techniques

for obtaining accurate and precise samples are relatively simple andeasyto implement.

Some form of random sampling usually achieves sampling accuracy. In random

sampling,everyunit in thepopulationhas a theoreticallyequalchanceof being sampled

arid measured,Consequently, statistics generated by the sample are unbiased estimators

of true population parameters.In other words, the sample is representative of the

population. In the case-of determiningstatewide lump sum paymentsand time and

materialrates,thesamplesetdoesnot appearsufficient for accuratelydeterminingthese

numbers. SW-846alsostates,“Samplingprecisionis mostcommonlyachievedby taking

an appropriatenumberof samples from the population.” The document goes on to say,

“Increasing the number or size of samples taken from a population, in addition to

increasingsamplingprecision,hasthesecondaryeffect of increasingsamplingaccuracy.”

Also, “Sufficient precisionis mostoften obtainedby selectingan appropriatenurnbei’ of

samples.”

The hopeis that the truemeanandsamplemeanwill be accurate,preciseandin

alignment. The standarddeviation or statisticalmeasureof dispersionis defined as “a

statistical measureof the amount by which a set of valuesdiffers from the arithmeticai mean,

equal to the squareroot o themean of thediffcrencessquared.” Arithmetic meanis definedas

“the averageofa setolnunibers,calculatedby addingthe-rn togetherand thendividing their sum

by the numberof terms.” The confidenceinterval is definedas, “expectedrangeof outcome:a

rangeof statistical valueswithin which a result is expectedto fall with a specific probability.”

Precisionand accuracyarethe expectedoutcomeassumingthe appropriatenumberof values is

obtainedand they arerepresentativeofthe entire population. Otherwise,the confidencelevel or’
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reliability measureas definedas “a measureof howreliablea statistica.lresult is, expressedas a

percentagethatindicatestheprobabilityof theresultbeingcorrect.” is diminished.

It is not imown if the samplesarcrepresentativeofthe entirepopulation. Thequestionof

the numberof sitesthat wereanalyzedwasbroughtup in the hearingand was neveranswered.

Therefore,basedon the questionsandprobablecontinuedquestioning,it is apparentthat there is

doubtabouthowwell theproposednumbersaccuratelyrepresentthecoststo performthe various

phasesanddo not takeinto accountthevariousscopesofwork, let aloneregionsofthe state.
The Agencyhasstatedpreviouslythat theyusetheNationalConstruction

Estimator(Craftsman Book Company), This may contain some data that is applicableto

sitesbut it is mainly for newconstructionanddoesnot necessarilycompareto

environmentalwork. PickingaS/ft2 for asphaltandthenexpectingthesamepricefor

concreteis not realistic. Concretepricesvary, asdoesasphaltdependingon wherethe

site is located. By comparison the RS Means, EnvironmentalRemediationCostData

containsavariety of datafor comparison,for unit ratesor lump sum amounts. This data

is moreaccurate than picking andchoosingspecificsitesto matchthe dataset in orderto

createstatewide acce~tablecosts. Basedon acomparisonof the publishedpersonnel

rates,equipmentrates,andmaterials vs. what theAgencydeemsreasonable,in their

proposedrules,are-far belowthosedocumentedin this pricing guide. -

Thankyou.
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )

)
PROPOSEDAMENDMENTS- TO: ) R04-22
REGULATION PETROLEUMLEAKING ) (Rulethaking-. UST)
UNDERGROUNDSTORAGETANKS )

35 ILL. ADM. CODE732 )

INTHEMATTEROF:) -

)
PROPOSEDAMENDMENTS TO: ) R04-~23
REGULATION PETROLEUMLEAKING ) (Rulemaking - UST)
UNDERGROUNDSTORAGETANKS ) Consolidated
35 ILL. ADM. CODE734 ) -

P~ETESTTh,4ONYOFJOSEPHW. TRUESDAY, P.G,RE., REGARDING
THE ILLINOIS ENVIRONMENTAL PTOECTIONAGENCY’S PROPOSALTO

AMEND 35 ILL. ADM, CODE732AND 35 ILL. ADM. CODE 734

My nameis JosephW. Truesdale. I am a senior project manager and managing

agentfor CSD EnvironmentalServices,Inc. (CSD)locatedin Springfield, Illinois. I am a

licensedProfessionalEngineer(RE.) anda licensedProfessionalGeologist(P.G.) in the

StateofIllinois. I hold B.S.degreesin environmentalengineeringand appliedgeology/

- hydrogeology,aswell as,an Associatedegreein surveyingandconstruction

management.I haveworkedin thecivil andenvironmentalconsultingindustrysince

1993,andhavebeenernployedbyCSD since1998.

- $ubpa~1 -

In the matterof: Regulationof PetroleumLeaking UndergroundStorageTanks

(Proposed new 35 Ill. Adin. Code 734 and amended 35 Ill. Adm. Code 732)

(Consolidated:R04-22 and R04-23); the Illinois EnvironmentalProtection Agency

(Agency) initially p-reposed,that “soil samplesshall not be collectedfrom soil below the
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groundwater table” during the various stages of site assessment.United State

Environmental Protection Agency, Office of UndergroundStorageTanks (OSWER)

publication EPA 5l0-B-97-0Ol (March 1997), ExpeditedSite AssessmentTools For

Undei~groundStorqgeTankSite:A GuideFor ~çguiatorsstatesthat “the siteassessment

process is critical to making appropriate corrective action decisions.

Whensite assessmentsare complete,theyprovideaccurateinformationaboutthe

presenceand fribution of contaminants, thereby facilitating cost-effective and efficient

remediation. When they. are incomplete, they can provide inaccurateor misleading

information which can delay effective remediation, increase overall corrective action

costs, andresult in an increasedrisk to humanhealth andthe environment.” This same

publication goes on to state that some of the most significant limitations noted

historically with conventional site assessments are that “the resultsof theassessmentare

usually focused on mappingthe boundariesof the groundwater plume rather than the

sourceareasor locating themostsignificantcontaminantmass.In addition, theapproach

to mappinggenerallyignoresthe3-dimensonalnatureofcontaminantmigration.”

The Illinois State Geological Survey, Bulletin 95, Handbook of Illinois

Strat~raphvstatesthat “depositsofPleistoceneagearethesurficialmaterialsin virtually

all of IllInois. Nearly 80 percentof the statewas coveredat least once by continental

glaciers that left characteristic deposits (drift).” Tank systems at many Leaking

UndergroundStorageTank (LUST) sites in Illinois extend to near or below shallow

groundwater tables. Since petroleum based contaminants consist primarily of

hydrophobicorganic molecules,a vast majority of the contaminantmass (often times

more than 90°/i)can becomeadsorbed-tothe aquifer solids beneaththe water table or
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within the seasonal smear zone, if water table fluctuations are common. This

phenomenonis mostprevalentin unconsolidatedfine-grainedaquifers,and/ or aquifers

with significant, natural organic- material both t~ioalof glacial drift. Failure to

reasonablyattemptto quantify thetotalmassof contaminantsin thesubsurfaceandtheir

relativedistribution (both aboveandbelow thewater table) during siteinvestigationcan

severelyinhibit subsequentimplementationof effective correctiveaction and / or risk

managementstrategiesas describedin: WaterResourcesResearch,Vol. 30, No. 8, Pages

2413-2422,August 1994, Effectsof rate-limiteddesorptionon the feasibility of in-situ

bioremediation,V.A. Fry and J.D. Istok Water ResourcesResearch,Vol. 27, No. 4,

Pages547-556,April 1991,AnalyticalModelingofAquiferDecontamii-iatio~kyPumping

WhenTrw-i-sport is AffectedbyRate-LimitedSorption,MarkN. Goltz andMark E. Oxley;

and WaterResourcesResearch,Vol. 29, No. 9, Pages3201-3208,September1993, An

Analytical Solution to the SoluteTransportL~guationWith Rate-LimitedDeso~ptionand

Decay,V.A. Fry andJ.D.Istok; -

I applaudand whole heartedlysupport the Agency in their current position of

proposingsomesort of more comprehensivesite investigationincluding collection of a

sufficient numberof samples for laboratory chemical analysis necessaryto map or

otherwisedeterminethe magnitudeand location(s)of the most significant contaminant

mass,including samplesfrom below the watertable. The result of any suchlaboratory

chemicalanalysisshouldthenbe comparedto their appropriateobjectives,dependingon

their relativelocationin thesubsurface.
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Subpart2 -

In thematterof: Regulationof PetroleumLeaking UndergroundStorageTanks

(Proposednew 35 Ill. Adm. Code 734 and amended35 Ill. Adni. Code 732)

(Consolidated:R04-22 and R04-23); the Illinois EnvironmentalProtection Agency

(Agency) is proposingthat a5% increasein volume, or “fluff’ factorasdescribedin the

prcfiled testimonyof HarryA. Chappel,for excavatedsoils andreplacementfill material

will be allowedfor purposesof determiningthe quantity eligible for payment. Although

it is commonengineeringknowledgethat thevolumeandrelativedensityof soils and/ or

rock changewhenexcavatedor compacted,the5% increaseproposedby theAgencyis

not consistentwith valuescommonlyusedin engineeringpractice.The technicalbook

titled ConstructionPlanning,Equipment,andMethods,publishedby McGrawHill Book

Companystatesthat “when the volume of earthincreasesbecauseof loosening, this

increaseis definedasswell.” TheassociatedTable5-1 in thisbook illustratesthatpercent

swell for “earth and rock” ranges from 12 to 60 % and the typical value for earthen

material (soil) is 25%. However, the backfill material used following UST removal

typically consistsofsandor gravelwhich hasa lowerpercentswell rangingfrom only 12

to 15 %. Givcn the inherent variability of swell for various geologic materials, it is

unreasonableto assumea single allowable percentageswell for purposesof these

regulations.

As I seeit, it is partof the responsibilityofthe licensedProfessionalEngineer(or -

licensedProfessionalGeologist)to selecttheappropriatedesignvariables,in light of site

specific criteria, in orderto obtain a reasonableestimatefor which theyareconsequently

requiredto certify, During theprocessof this rulemaking,it may be more prudentto
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evaluatethesecostsrelativeto theirappropriateunits independently(ie. disposalper. ton,

truckingper.mile or hour,backfill per. ton andexcavationperhouror cubicyard), rather

than attempting to perform numerous conversions and trying to lump items of

inconsistentunitstogetherinto oneunit cost.

~ubpart3 -

In thematterof: Regulationof PetroleumLeaking UndergroundStorageTanks

(Proposednew 35 Ill. Adm, Code 734 and amended35 Ill. Adm.- Code 732)

(Consolidated: R04-22 and R04-23); the Illinois EnvironmentalProtection Agency

(Agency) is proposingthat maximumpaymentamountsbe establishedin SubpartH for

various activitiesconducted-inassociationwith LUST sites; however,in SubpartH and

throughoutthe remainderof the proposedregulations,the Agency routinely usesthe

terminology“shall include,but not be limited to.” It is unreasonableto assumethat fixed

maximumpaymentamountscan be establishedfor activities that do not havea clearly

defined,fixed, scopeofwork that canbe readilyidentifiedwithout significantvariability.

~ubpart4 -

During the May 25, 2004hearingtherewas discussionregardingthenumberof

sites receiving NFR letters vs. the numberof new incidents vs. the amountsbeing

reimbursedfrom the LUST fund. OneobservationI’ve madeis that essentiallyall the

easily remediatedsites that environmentalcontractorscoulddig out of haveNFR letters

issued already. Thereis far less “dig and haul” conductednow in compai~sonto the

l990s, What we have left are the more technically challenging sites where the

contaminantmass is less easily accessible,andlor’sites with extensive groundwater
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impact. As a result, a tremendousamount of data is neededto determine where

contaminants are located and howbestto remediatethem(EPA 510-F-97-004).

As thenumberofnew incidentsdecreases,andthe easilyaddressedsitescontinue

to dropout of theprogram,this trendshould continuesuchthat themajority of thecosts

reimbursedthroughtheLUST fund will be allocatedto fewer andfewermoretechnically

challengingsites thatwould subsequentlyrequirehighercoststo effectively address.

- SubpartS

During the March 15, 2004 and subsequenthearings there was discussion

regardingallowing siteswhich havereceivedNFR letters to retain eligibility underthe

LUST fund to addressfuture, previouslyunidentified,impacts or risks associatedwith

prior releases.Thequestionwasposedwhy an owner/ operatorwould electto obtain an

NFR letterdespiteofadenial for accessto off-sitepropertysuspectedto be impactedasa

result of the release. In Doug Clay’s testimonyon page216 from the March 15, 2004

hearingshe statedthat “the reasonsomeonewould do this is becausetheyneedtheirNER

letter to sell theirproperty”. Mr. Clay goeson to sayon page217 that “I think theowner

/ operatoris making abusinessdecision.”

Severalof the owner/ operatorsthat I dealwith are apprehensiveabout leaving

undisclosedcontaminationor employing multiple environmentallanduserestrictionon

propertiesto managefuture risks associatedwith -known contaminationsincethe NFR

letter in and of it selfdoesnot serveto protect theowner/ operatorsfrofri any potential

future liability associatedwith that contamination

I think that that line of argumentcanbe extendedto includeNFR lettersobtained

using TACO, and that many savvybusinessowners would be more apt to employ the
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manyoptionsavailableunderTACO to obtain an NFR letterif a mechanismexistedto

address, and provide financing through the LUST fund, for future, previously

unidentified,impactsor risksassociatedwith prior releases.TheAgencyhascontinually

presentedtheirpositionthat theyhavein no way attemptedto overlookor otherwiselimit

theuseof TACO, andin fact haveroutinely suggestedtheir desireto seeTACO utilized

moreoften.

It is my positionthat oneofthemostsignificantreasonsthatTACO is notutilized -

morefrequentlyis that theowner/ operatorare in factmaking a businessdecisionwhich

will limit their potential future financial obligations should a previouslyunidentified

impact or changeto site conditionspresentadditional financial liability and/ or other

risks. It is alsomy positionthat amechanismallowing for continuedfutureeligibility to

addressthesepotentialfii~ancialliabilities and/ or otherriskswould serveto promoteuse

of TACO. In addition,it is my positionthat it is likely that a largemajority of the site

receivingNFR lettersvia this approachwould neverneedto accesstheLUST fund again

to addressfuture concerns;however, the availability would surely makethe business

decision of the owner / operatorsto use risk managementstrategiesavailable under

TACO muchlessuncertainandmorefrequentlyused.

I believethat theadditionaldegreeofsecuritythat theowner/ operator(or

potentialbuyer)would not be facedsubstantialfuturefinancialobligationsassociated

with undisclosedcontaminationor employingmultiple environmentallanduserestriction

on propertiesto managefuturerisksassociatedwith knowncontaminationsincetheNFR

letter in andof it selfdoesnot serveto protecttheowner/ operatorsfrom anypotential

future liability associatedwith thatcontamination.Ii~my opinion,this would almost
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certainlyalsomakepropertytransfersinvolving siteswith environmentallandusecontrol

restrictionsmuchmoremarketableandwould facilitatemorefrequentuseofTACO.

- Subpart?

AmericanHeritageDictionaryoftheEnglishLanguage,Third Edition defines

reasonableas “1. Capableofreasoning: RATIONAL. 2. Governedbyor in accordance

with reasonor soundthinking.3. Within theboundsof commonsense.4. Not extremeor

excessive: FAIR” - -

- Thankyou.
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )

)
PROPOSEDAMENDMENTS TO: ) R04-22
REGULATION PETROLEUMLEAKING ) (Rulemaking- UST)
UNDERGROUNDSTORAGETANKS )

- 35 ILL. ADM. CODE732 )

IN THE MATTER OF:)
)

PROPOSEDAMENDMENTSTO: ) R04-23
REGULATION PETROLEUMLEAKING ) (Rulemaking- UST)
UNDERGROUNDSTORAGETANKS ) Consolidated
35 ILL. ADM. CODE734 )

PIPETESTiMONY OFDUANE I)OTY, P.O. REGARDINGTHE ILLINOIS
ENVIRONMENTAL PTOECTIONAGENCY’SPROPOSALTOAMEND 35 ILL.

ADM. CODE732AND 35 ILL. ADM. CODE 734

My name is Duane Doty. I am the Genera-i Manager for United Science

Industries, Inc. (USI) located in, Woodlawn, Illinois. I am a licensed Professional

Geologist in the State of Illinois. I have consultedundergroundstoragetank (LIST)

Owners and Operators in regard to complianceissuesassociatedwith releasesfrom

undergroundstoragetankssince1988. -

In regard to Section 734.843, ProfessionalConsulting Services,the basis for -

reimbursementin half-day incrementsdoesnot appearto allow for severalvariations

commonly encounteredduring the perfbrmanceof the field work and field oversight

activities addressedin this section. In addition, I questiontherational usedto determine

ahalf-dayequalsfive (5) hours.

I feel it’s generally acceptedthat a businessday consists of eight (8) hours.

Therefore,a half-dayequalsfour (4) hours,not five (5). Further, it’s not uncommonfor

manybusinessesto operateduring more- than one eight (8) hour shift in a 24-hoarday.
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Should the Illinois Pollution Control Board (IPCB) determinethe reimbursementof

professional consulting services for field work andlor field oversight on half-day

incrementsis a reasonableapproach,I respectfullysuggestthat the IPCB considerthe

unit of measure(whetherit’s tenneda“half-day” or a “half-shift” or similar)bemodified

to equal four (4) hoursand not limit the Owner/Operator’sreimbursementto only two

units per calendarday. I feel consultants,contractors,etc., should feel confident they

havethe latitude to maintainor improveproductivity asneededby remainingon-siteto

work long days in an effort to maintain a schedule,avoid weatherdelays, backfill

excavations prior to weekendsandlor holidays, takeadvantageof seasonallyextended

day light hours,etc., without jeopardizingthe Owner/Operator’seligibility in regardto

reimbursement.Doing so will increasetheefficiencyof theprojectand, therefore,reduce

overall project costs. This opportunity is lost if the number of reimbursablehours

worked on-siteis directly or indirectly limited by limiting the numberof half-days (or

similarunitofmeasure)permissibleper calet~idarday.

In Mr. Bauer’s testimonyfiled prior to the March 15, 2004, hearinghe explains

that, “Basedon conversation-swith formermembersof theAgency’sdrill rig team”,the

half-day raterelative to the consultant oversight of the advancementof four (4) soil

borings “,.. allows an additional hour of field time that should accountfor travel time

andlorany otherincidental time that is needed.”.Mr. Baueragainmakesreferenceto the

one(1) hoarof travel time in his testimonyregardingthe groundwatersamplecollection

eventsrequiredas part of Low Priority CorrectiveAction. Although I concurwith Mr.

Bauer’s acknowledgementthat travel time is necessaryand, therefore, should be

considereda reimbursabletask critical to the performanceof field work andlor.field

in in — A j_. in I in in in in I I in C 0 I I 0 in 70 0 n C 5 0 C in I A r I — 1_ in 1_ in I in I I Y~IC

99 ~:j~-9I-997-;LI-9 --d()C):9 :-i~O—L —2



oversight,I questionthe assumptionthat all, or eventhemajority, ofproject siteswill be

locatedwithin a 30 minuteradius of the consultant. It is my recommendationthat the

issueof travel time be revisited to determinehow the half day rateshouldbe adjustedto

better representthetypical coststo be incurredas part of a “half-day” inclusiveof travel

and oversight,or, removetravel time from thehalf day unit of measureand determine

reasonabletravel costsseparatefrom field work or field oversight(i.e., actualhours of

travel timemultiplied by theapplicablepersonnelrate).

I also.suggesttheAgencyrevisit the conclusionthat thehalf-dayrateof $500 is

reasonableand sufficient if this rate is to include all instrumentationused by the

professional,transportation,lodging,etc. It’s not unconunonfor a professionalto require

various typesof instrumentationincluding aphotoionizationdetector(PID), waterlevel

indicator, combustible gas indicator, surveying equipment (conventional or GPS),

oil/water interfacemeter,peristalticpump,datalogger andtransducers,etc. throughouta

typical scopeof work associatedwith LUST compliance.

For example,accordingto the Agency’sproposedSubpartI-I, Appendix B, the

Agencysuggestsareasonablehourly rat-c for a ProjectManagerwith 8 yearsor less of

work relatedexperienceand/orcollege level educationwith significantcourseworkin the

physical,life, or environmentalsciencesis $90/hr. Such a ProjectManagerthat travels

30 minutesto ajob site, overseesfour (4) hoursof field work, andreturnsin 30 minutes

from thejob site,accountsfor $450of the $500half-dayrate. For yearstheAgencyhas

determined,andreimbursed,reasonabledaily ratesfor theuseof eachof the instruments

describedabove (and others)andrecognizedthe standardindustrypracticeof charging

this instnurientationon a daily basis, Thegenerallyacceptedstandarddaily ratesrelative
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to each of these instruments range from less the $50/day to more than $100/day.

Obviously, after consideringthe five (5) hours of work and/orpversightby the Project

Manager, it is not reasonableto concludethe remaining $50 is a reasonableamount

inclusiveof any andall instrumentation. Furthermore,to considerthis $50 remainderis

also inclusive of all transportation,expenses,lodging (if necessary),etc., is evenmore

unreasonable. -

Performanceoffield work and/oroversightby personnelidentifiedin AppendixE

with ratesgreaterthanthat ofProjectManager(Sr. ProjectManager,EngineerIII,

ProfessionalEngineer,Sr. ProfessionalEngineer,andSr.ProfessionalGeologist)or

travel time beyonda 30 minuteradius only furthersupportstheneedto re-evaluat~the

$500/halfdayrateproposedby theAgency.

Mr. Bauer’spre-filed testimonyalsostatesthat“Basedon conversationswith

undergroundstoragetank removalcontractorsit appearsthat consultantsarcnot always

presentwhentheUSTsareactuallybeingremoved.” In supportof Mr. Bauer’s

conclusion,I recognizethat consultantsarenot alwayspresentduring USTremoval.

Oftentimes, areleasefrom an undergroundstoragetank is not discovereduntil duringthe

removaloftheUST and/orsupportivesystem(i.e., productlines,dispensers,etc.). It is

unlikely a consultantwould be presentprior to thediscoveryof a release. However,

during the removalof aUST knownto havehada release(a very commonscenario), it is

commonpracticefor aconsultantto be presentduringthe removalof theUST(s) in an

effort to documenttheevent,evaluatetheconditionoftheUST system,determinethe

sourceofthe release,preparea sitemap,sampletheexcavation,andcollectthedata

necessaryto complywith theAgencyreportingrequirements.To disadvantagean

4
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Owner/Operatorby limiting his/herreimbursementof costsincurredin regardto

professional consultingservicesto onehalf-dayincrementregardlessofhow manyUSTs

wereremovedand/orhow long it took thecontractorto removeit/them is not reasonable.

Instead,theOwner/Operatorshouldremaineligible to receivereimbursementfor asmany

half-dayincrements(oralternativeunit ofmeasure)aswererequiredto completethe

USTremovalactivitiesandperformthe requireddatacollectionandprofessional

oversight.

in regardto costsassociatedwith reportpreparation,theAgency’sproposalto

reimburse theOwner/Operatorfor variousplans/reports,suchasa CorrectiveAction Plan

(CAP)proposingconventionaltechnology,on afixed ratebasisdoesnotappearto

accommodatevariationsin thescopeofwork. Scopeofwork hasadirect effect on the

effort dedicatedto aplanor report. For example,thepreparationof a CAP to addressa

smallplumeofon-sitesoil contaminationdoesnbt requirethesamelevelof effort asthe

preparation of a CAP to addresswidespreadsoil andgroundwatercontaminationthat has

migratedonto severaloff-siteproperties.I feel that theAgency’srationalein supportof

theproposedUST removalor abandonmentcosts(Section732.810)mayalsobe

applicablein determiningthe reasonablecostsassociatedwith reportpreparation.In his

pre-filedtestimony,Mr. BauerexplainedtheAgency’srationalesupportingtheir 732.810

proposalasfollows: “...,it was determinedthatsmallertanks(110-999gallons)cost less

and that largertanks(15,000gallonsormore)costmoreto removeor abandonthan

medium-sizedtanks(1,000gallons to 14,999gallons).”. It is reasonableto concludethat

CAPs proposingremedialactionto addressa small volume (i.e., 1,000cubicyardsor

less)ofon-sitesoil contaminationcost lessandCAPsaddressinga largevolume(i.e.,

5
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greaterthan5,000cubicyards)of contaminatedsoil andwidespreadgroundwater

contamination,bothof whichhaveimpactedthesiteandoneormoreoff-siteproperties,

costmoreto preparethana CAP addressingon-sitesoil andgroundwatercontamination.

Anotherfactor in regardto costsassociatedwith reportpreparationthatI feel is ofgreat

concernis therequirementofAgencyreviewandapproval,andtheauthorizationto

modify boththescopeofwork and/ortheproposedbudget. TheOwner/Operatorhas

little to no control in regardto theAgency’sadequacy,efficiency,interpretation,

competency,or timelinessin regardto thereview/approval/modificationofreports,plans,

budgets,reimbursementrequest,etc.- Thepotentialfor-humanerror is just asrealfor the

Agencyasit is for theOwner/Operator.TheAgency’sproposalto refuseadditional

compensationfor thepreparationofamendedpians,reports,clarify anAgency

misinterpretation,etc.,doesnot appearto relievethe Owner/Operatorin theeventsuch

activitiesarencccssaryas aresultofAgencyinvolvement (directlyor indirectly). As a

result,theOwner/Operatorbecomesburdenedwith additionalcoststhat are ineligible for

reimbursementas a resultofan Agencyerror. -

Also, it is not uncommon for unforeseen conditions discovered after the execution

ofan Agencyapprovedplan to requirethesubmittalofamendedplansand/orbudgets. It

doesnot seemreasonableto refuseanOwner/Operatorreimbursementfor costs

associatedwith thepreparationof anamendedplanandlorbudgetrequiredasa resultof

conditionsunforeseenby boththeOwner/Operatorand theAgency.

I concurwith theAgencythat someoftheproposedregulationrevisionsexhibit a

potential to streamlinethereportingprocessfor boththeOwner/Operatorandthe

Agency. However,the 120-dayAgencyreviewtimelineremainsunchanged.It seems
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appropriatethat the120-dayreviewperiod shouldbe reducedto reflectthebenefitofthe

Agency’seffort to streamlinethis process.

As severalparticipantsexpressedin theMarch 15, 2004,hearing,themannerin

which theAgencyelectedto researchhistoricalcostsappearsto bequestionable.As a

result, severalof theAgency’sconclusionsarealso in question, Regardlessofthe

validity, or invalidity, ofAttachment9 as referencedin Harry Chappel‘s pre-filed

testimony,reimbursementofconventionalexcavationandoff-site disposalofpetroleum

contaminatedsoil usingthecubicyard asastandardunit ofmeasurecanprovidea

streamlinedandpotentiallyreasonablemeansto reimbursetheOwner/Operator.

Although its methodsmaybe questionable,theAgencyhasdeterminedthat petroleum

contaminatedsoil canbe excavatedandtransportedto a landfill atarateof 500 cubic

yardsper day from almost everycurrent,and futureLUST site locatedin theStateof

Illinois. Although therehasbeendiscussionin regardto extraordinarycircumstances,it

- is my experiencethat theAgencydoesnot considerremotelocationsorsmall volumesof

contaminatedsoil extraordinary.Theseconditionscansignificantlyincreasethecostper

cubicyard for excavationand/ortransportation.However,the-environment,human

health andsafety,andtheOwner/Operatorsresponsiblefor small plumesof contaminated

soil atsitesremotelylocatedcangreatlybenefit from thetimelinessandeffectivenessof

conventionaltechnology. To indirectly limit thebenefitof conventionaltechnologyby

directly limiting the Owner/Operator’sability to receivereimbursementfor costsincurred

basedsolelyonremotelocationand/ora smallvolumeofsoil to beabatedis

unreasonable.This situationcouldbe addressedby eitherrecognizingtheseconditionsas
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extraordinaryor by offering a scalereflectingextendedtransportationrequirementsor

lessthanaveragevolumesof soil requiringabatement.

SubpartC: SiteInvestigationandCorrectiveAction, in my opinion, includesthe

revisionswith thegreatestpotentialto improvecurrentregulations.TheAgencyshould

- be commendedfor proposingthis Subpart. Thebenefitsofa pre-determinedinitial scope

ofwork (StageI) andtheability for an Owner/Operatorto requestreimbursement

throughouttheinvestigationinsteadbeingrequiredto wait until theAgencyapprovesa

completionreportaretwo revisionsthatwill allow a far morestreamlinedprocessthan

thatrequiredofcurrentregulations.However,T recommendtheAgencyconsidersome

minor modifications. It appearsthatdependingupon thelayout of theUST system,

- boringsadvancedin accordancewith 734.315(a)(1)(A-C)couldresult in theadvancement

ofmultiple boringsin virtually thesamelocation. Thiswould be thecaseespecially

wheninvestigatinga releasefrom a UST systemconstructedsuchthat productlines

includeoneormore90-degreeangles(a very commonsituation). Advancingborings

perpendicularin both directionsandat equaldistances(15’) from bothsidesofa 90-

degreeanglecanresultin placingtwo boringsat thesamelocation. UST systems

includingmultiple pumpislandsparallelto oneanothercanalsocausea similar result.

This mayberesolvedif the regulationincludeddirection explainingthat theborings

advancedin accordancewith theseregulationsmaintaina specifiedminimuminterval

betweenborings(i.e., 15’). Dependinguponthe numberofUSTs locatedin the tankhold,

borings advancedin accordancewith 734.315(a)(l)(B)could alsoresultin aninterval

betweenboringsof lessthan 15’. Requiringa minimumdistancebetweenborings could

resolvethisconcernaswell.
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- Also, in an effort to avoidunnecessaryAgencydenialsormodificationsofStage

2 andStage3 plans,it would be helpful if theAgencyprovidedsomeexplanation -

regardingthe rationalethat will be usedwhenreviewingtheseplans.

I alsohaveconcernsregardingtheexperiencerequirementsproposedin Appendix

E. I stronglydisagreethat it is necessaryfortheAgencyto attemptto imposeexperience

requirementson personnelemployedby privatebusinesses.Currentregulationsrequire

that thework be performedby, or underthesupervisionofa licensedProfessional

Geologist(PU) orProfessionalEngineer(PE). Theselicensedprofessionalsmustcertify

to this andthis shouldbe sufficient. Thereis no goodreasonto disadvantageor

disqualify youngprofessionalscapablecf providingquality work.

In conclusion,it is my observationthat themajorityoftheconsultingcommunity

recognizesthatcostcontainmentis anecessity.It is alsomy observationthat the

consultingcomnnmitywill requirethatany costcontainmentmeasurebe reasonableand

fair. With modification,theAgency’sproposedrevisionscouldachievethis.

Thankyou. -

9

C in A 1_ in T in in in C / T in C 0 I I 0 in 70 0 0 0. 9 0 C in I A r kNd CO :9 : 90— L I InC

69 �:#S-~9Z99LI-9


